
1 
 

UNITED STATES DISTRICT COURT  
MIDDLE DISTRICT OF TENNESSEE -  NASHVILLE  DIVISION  

TERESA STRINGER, KAREN BROOKS, 
WILLIAM PAPANIA, JAYNE NEWTON, 
MENACHEM LANDA, ANDREA 
ELIASON, BRANDON LANE, DEBBIE 
O’CONNOR, MICHELLE WILLIAMS and 
WAYNE BALNICKI, Individually and on 
Behalf of All Others Similarly Situated, 

Plaintiffs, 

v. 

NISSAN OF NORTH AMERICA, INC. and 
NISSAN MOTOR CO., LTD. 

Defendants. 

Case No. 3:21-cv-00099 

CLASS ACTION 
 

DECLARATION OF BRIAN T. 
FITZPATRICK  

 
District Judge William L. Campbell 
Courtroom A826 
Magistrate Judge Barbara D. Holmes 
Courtroom 764 

JURY TRIAL DEMANDED 

 
 

I.  Background and qualifications 

1. I am the Milton R. Underwood Chair in Free Enterprise and Professor of Law at 

Vanderbilt University in Nashville, Tennessee.  I joined the Vanderbilt law faculty in 2007, after 

serving as the John M. Olin Fellow at New York University School of Law in 2005 and 2006.  I 

graduated from the University of Notre Dame in 1997 and Harvard Law School in 2000.  After 

law school, I served as a law clerk to The Honorable Diarmuid O’Scannlain on the United States 

Court of Appeals for the Ninth Circuit and to The Honorable Antonin Scalia on the United States 

Supreme Court.  I also practiced law for several years in Washington, D.C., at Sidley Austin LLP.  

My C.V. is attached as Exhibit 1.  I speak only for myself and not for Vanderbilt. 

2. My teaching and research at Vanderbilt have focused on class action litigation.  I 

teach the Civil Procedure, Federal Courts, and Complex Litigation courses.  In addition, I have 

published a number of articles on class action litigation in such journals as the University of 

Pennsylvania Law Review, the Journal of Empirical Legal Studies, the Vanderbilt Law Review, 
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the NYU Journal of Law & Business, the Fordham Law Review, and the University of Arizona 

Law Review.  My work has been cited by numerous courts, scholars, and media outlets such as 

the New York Times, USA Today, and Wall Street Journal.  I have also been invited to speak at 

symposia and other events about class action litigation, such as the ABA National Institutes on 

Class Actions in 2011, 2015, 2016, 2017, and 2019; the Annual Conference of the ABA’s 

Litigation Section in 2021; and the ABA Annual Meeting in 2012.  Since 2010, I have also served 

on the Executive Committee of the Litigation Practice Group of the Federalist Society for Law & 

Public Policy Studies.  In 2015, I was elected to the membership of the American Law Institute.  

Last year, I became the co-editor (with Randall Thomas) of the Cambridge Handbook of Class 

Actions: An International Survey. 

3. In December 2010, I published an article in the Journal of Empirical Legal Studies 

entitled An Empirical Study of Class Action Settlements and Their Fee Awards, 7 J. Empirical L. 

Stud. 811 (2010) (hereinafter “Empirical Study”).  This article is still what I believe to be the most 

comprehensive examination of federal class action settlements and attorneys’ fees that has ever 

been published.  Unlike other studies of class actions, which have been confined to one subject 

matter or have been based on samples of cases that were not intended to be representative of the 

whole (such as settlements approved in published opinions), my study attempted to examine every 

class action settlement approved by a federal court over a two-year period (2006-2007).  See id. at 

812-13.  As such, not only is my study an unbiased sample of settlements, but the number of 

settlements included in my study is also several times the number of settlements per year that has 

been identified in any other empirical study of class action settlements: over this two-year period, 

I found 688 settlements, including 54 from the Sixth Circuit alone.  See id. at 817.  I presented the 

findings of my study at the Conference on Empirical Legal Studies at the University of Southern 
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California School of Law in 2009, the Meeting of the Midwestern Law and Economics Association 

at the University of Notre Dame in 2009, and before the faculties of many law schools in 2009 and 

2010.  Since then, this study has been relied upon regularly by courts, scholars, and testifying 

experts.1  I have attached this study as Exhibit 2 and will draw upon it in this declaration. 

                                                      
1 See, e.g., Silverman v. Motorola Solutions, Inc., 739 F.3d 956, 958 (7th Cir. 2013) (relying 

on article to assess fees); Kuhn v. Mayo Clinic Jacksonville, No. 3:19-cv-453-MMH-MCR, 2021 
WL 1207878, at *12-13 (M.D. Fla. Mar. 30, 2021) (same); In re LIBOR-Based Fin. Instruments 
Antitrust Litig., No. 11 MD 2262 (NRB), 2020 WL 6891417, at *3 (S.D.N.Y. Nov. 24, 2020) 
(same); Shah v. Zimmer Biomet Holdings, Inc., No.  3:16-cv-815-PPS-MGG, 2020 WL 5627171, 
at *10 (N.D. Ind. Sept. 18, 2020) (same); In re GSE Bonds Antitrust Litig., No. 19-cv-1704 (JSR), 
2020 WL 3250593, at *5 (S.D.N.Y. June 16, 2020) (same); In re Wells Fargo & Co. S’holder 
Derivative Litig., No.  16-cv-05541-JST, 2020 WL 1786159, at *11 (N.D. Cal. Apr. 7, 2020) 
(same); Arkansas Teacher Ret. Sys. v. State St. Bank & Trust Co., No. CV 11-10230-MLW, 2020 
WL 949885, 2020 WL 949885, at *52 (D. Mass. Feb. 27, 2020), appeal dismissed sub 
nom. Arkansas Tchr. Ret. Sys. v. State St. Corp., No. 20-1365, 2020 WL 5793216 (1st Cir. Sept. 
3, 2020) (same); In re Equifax Inc. Customer Data Sec. Breach Litig., No. 1:17-MD-2800-TWT, 
2020 WL 256132, at *34 (N.D. Ga. Jan. 13, 2020) (same); In re Transpacific Passenger Air 
Transp. Antitrust Litig., No. 3:07-cv-05634-CRB, 2019 WL 6327363, at *4-5 (N.D. Cal. Nov. 26, 
2019) (same); Espinal v. Victor's Cafe 52nd St., Inc., No. 16-CV-8057 (VEC), 2019 WL 5425475, 
at *2 (S.D.N.Y. Oct. 23, 2019) (same); James v. China Grill Mgmt., Inc., No. 18 Civ. 455 (LGS), 
2019 WL 1915298, at *2 (S.D.N.Y. Apr. 30, 2019) (same); Grice v. Pepsi Beverages Co., 363 F. 
Supp. 3d 401, 407 (S.D.N.Y. 2019) (same); Alaska Elec. Pension Fund v. Bank of Am. Corp., No. 
14-CV-7126 (JMF), 2018 WL 6250657, at *2 (S.D.N.Y. Nov. 29, 2018) (same); Rodman v. 
Safeway Inc., No. 11-cv-03003-JST, 2018 WL 4030558, at *5 (N.D. Cal. Aug. 23, 2018) (same); 
Little v. Washington Metro. Area Transit Auth., 313 F. Supp. 3d 27, 38 (D.D.C. 2018) (same); 
Hillson v. Kelly Servs. Inc., No. 2:15-cv-10803, 2017 WL 3446596, at *4 (E.D. Mich. Aug. 11, 
2017) (same); Good v. W. Virginia-Am. Water Co., No. 14-1374, 2017 WL 2884535, at *23, *27 
(S.D.W. Va. July 6, 2017) (same); McGreevy v. Life Alert Emergency Response, Inc., 258 F. Supp. 
3d 380, 385 (S.D.N.Y. 2017) (same); Brown v. Rita’s Water Ice Franchise Co. LLC, No. 15–3509, 
2017 WL 1021025, at *9 (E.D. Pa. Mar. 16, 2017) (same); In re Credit Default Swaps Antitrust 
Litig., No. 13MD2476 (DLC), 2016 WL 2731524, at *17 (S.D.N.Y. Apr. 26, 2016) (same); 
Gehrich v. Chase Bank USA, N.A., 316 F.R.D. 215, 236 (N.D. Ill. 2016); Ramah Navajo Chapter 
v. Jewell, 167 F. Supp 3d 1217, 1246 (D.N.M. 2016); In re: Cathode Ray Tube (Crt) Antitrust 
Litig., No. 3:07-cv-5944 JST, 2016 WL 721680, at *42 (N.D. Cal. Jan. 28, 2016) (same); In re 
Pool Products Distribution Mkt. Antitrust Litig., No. MDL 2328, 2015 WL 4528880, at *19-20 
(E.D. La. July 27, 2015) (same); Craftwood Lumber Co. v. Interline Brands, Inc., No. 11–cv–4462, 
2015 WL 2147679, at *2-4 (N.D. Ill. May 6, 2015) (same); Craftwood Lumber Co. v. Interline 
Brands, Inc., No. 11–cv–4462, 2015 WL 1399367, at *3-5 (N.D. Ill. Mar. 23, 2015) (same); In re 
Capital One Tel. Consumer Prot. Act Litig., 80 F. Supp. 3d 781, 797 (N.D. Ill. 2015) (same); In re 
Neurontin Marketing and Sales Practices Litig., 58 F.Supp.3d 167, 172 (D. Mass. 2014) (same); 
Tennille v. W. Union Co., No. 09–cv–00938–JLK–KMT, 2014 WL 5394624, at *4 (D. Colo. Oct. 
15, 2014) (same); In re Colgate-Palmolive Co. ERISA Litig., 36 F. Supp. 3d 344, 349-51 (S.D.N.Y. 
2014) (same); In re Payment Card Interchange Fee & Merchant Discount Antitrust Litig., 991 F. 

Case 3:21-cv-00099   Document 90   Filed 02/07/22   Page 3 of 22 PageID #: 1824



4 
 

4. In addition to my empirical works, I have also published many law-and-economics 

papers on the incentives of attorneys and others in class action litigation.  See, e.g., Brian T. 

Fitzpatrick, A Fiduciary Judge’s Guide to Awarding Fees in Class Actions, 89 Fordham L. Rev. 

1151 (2021) (hereinafter “A Fiduciary Judge”); Brian T. Fitzpatrick, Do Class Action Lawyers 

Make Too Little, 158 U. Pa. L. Rev. 2043 (2010) (hereinafter “Class Action Lawyers”); Brian T. 

Fitzpatrick, The End of Objector Blackmail?, 62 Vand. L. Rev. 1623 (2009).  Much of this work 

was discussed in a book published recently by the University of Chicago Press entitled THE 

CONSERVATIVE CASE FOR CLASS ACTIONS (2019).  The thesis of the book is that the so-called 

“private attorney general” is superior to the public attorney general in the enforcement of the rules 

that free markets need to operate effectively and that courts should provide proper incentives to 

encourage such private attorney general behavior.  This work, too, has been relied upon by courts 

and scholars,2 and I will also draw upon it in this declaration. 

5. I have been asked by class counsel to opine on whether the attorneys’ fees they 

have requested are reasonable in light of my studies and the other studies on class action fees.  In 

order to formulate my opinion, I have relied upon an estimate of the value of the settlement from 

                                                      
Supp. 2d 437, 444-46 & n.8 (E.D.N.Y. 2014) (same); In re Fed. Nat’l Mortg. Association Sec., 
Derivative, and “ERISA” Litig., 4 F. Supp. 3d 94, 111-12 (D.D.C. 2013) (same); In re Vioxx Prod. 
Liab. Litig., No. 11–1546, 2013 WL 5295707, at *3-4 (E.D. La. Sep. 18, 2013) (same); In re Black 
Farmers Discrimination Litig., 953 F. Supp. 2d 82, 98-99 (D.D.C. 2013) (same); In re Se. Milk 
Antitrust Litig., No. 2:07–CV 208, 2013 WL 2155387, at *2 (E.D. Tenn., May 17, 2013) (same); 
In re Heartland Payment Sys., Inc. Customer Data Sec. Breach Litig., 851 F. Supp. 2d 1040, 1081 
(S.D. Tex. 2012) (same); Pavlik v. FDIC, No. 10 C 816, 2011 WL 5184445, at *4 (N.D. Ill. Nov. 
1, 2011) (same); In re Black Farmers Discrimination Litig., 856 F. Supp. 2d 1, 40 (D.D.C. 2011) 
(same); In re AT & T Mobility Wireless Data Servs. Sales Tax Litig., 792 F. Supp. 2d 1028, 1033 
(N.D. Ill. 2011) (same); In re MetLife Demutualization Litig., 689 F. Supp. 2d 297, 359 (E.D.N.Y. 
2010) (same). 

2 See, e.g., Briseno v. Henderson, 998 F.3d 1014, 1025, 1029 (9th Cir. 2021) (citing THE 

CONSERVATIVE CASE FOR CLASS ACTIONS); Muransky v. Godiva Chocolatier, Inc., 979 F.3d 917, 
960 (11th Cir. 2020) (Jordan, J., dissenting) (same); Tershakovec v. Ford Motor Co., 2021 WL 
2700347, at *18 (S.D. Fla. July 1, 2021) (same); Vita Nuova, Inc. v. Azar, 2020 WL 8271942, at 
*3 n.5 (N.D. Tex. Dec. 2, 2020) (same). 
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class counsel’s expert as well as reviewed a number of documents provided to me by class counsel; 

I have attached a list of these documents (and noted how I refer to these documents herein) in 

Exhibit 3.  As I will explain, it is my opinion that the request here is indeed reasonable. 

 

II. Case background 

6. The plaintiffs in these five consolidated lawsuits allege that the continuously-

variable transmissions (“CVT”) in certain vehicles sold and leased by the defendant Nissan North 

America, Inc. (“Nissan”)  were defective in violation of the laws of various states.  The defect 

allegedly can cause hesitating, stalling, jerking, lurching, revving, shaking, juddering and failing 

prematurely.  The lawsuit was the product of extensive pre-filing investigation and settled without 

a challenge to the pleadings.  This court conditionally certified two settlement classes and 

preliminarily approved the settlement on October 13, 2021.  The parties are now moving for final 

approval. 

7. The proposed classes are two-fold.  With minor exceptions, the first includes “[a]ll 

current and former owners and lessees of 2014-2018 model year Nissan Rogue vehicles equipped 

with a CVT” and the second includes “[a]ll current and former owners and lessees of 2015-2018 

model year Nissan Pathfinder and 2015-2018 model year Infiniti QX60 vehicles equipped with a 

CVT . . . .”  See Settlement Agreement ¶ 38.  This is nearly two million vehicles.  Class members 

will receive three benefits under the settlement.  First and foremost, the settlement extends the 

warranty on their transmission assemblies by 24 months or 24,000 miles, whichever occurs first.  

See id. at ¶¶ 54-55.  Second, class members will receive 100% of the monies they already paid (or 

up to $5000 if repaired outside a Nissan or Infinity dealer) to repair or replace their transmission 

if the repair was made within two years or 24,000 miles after the expiration of their original 
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warranties (or within 90 days of the class notice or 95,000 miles, whichever occurred first, if the 

diagnosis was at least made within then extended warranty period).  Class members can receive 

this money by returning a claim form by mail or through the internet.  See id. at ¶¶ 56-57, 78.3  

Due to the considerable expense of repairing or replacing a transmission, class counsel’s expert 

has estimated that the retail value of these components of the settlement is between $294 million 

and $413 million.  See Bowron Report, Ex. I.  Third, Nissan will also pay all the costs of sending 

notice to the class and administering the settlement, $5000 service awards to the class 

representatives, and attorneys’ fees and expenses up to $6.25 million.  See Settlement Agreement 

at ¶ 64, 114.  In exchange, class members will release Nissan from, among other things, any and 

all claims “related to transmission design, manufacturing, performance, or repair . . . .”   Id. at ¶ 35.  

Class counsel have now moved the court to award them fees and expenses equal to the $6.25 

million Nissan agreed to pay in the settlement. 

 

III. Assessment of the reasonableness of the request for attorneys’ fees 

8. This settlement is a form of a so-called “common fund” settlement, where efforts 

by counsel have created a quantifiable common benefit for the class members.  But because this is 

a class action where all class members did not and could not enter retainer agreements with class 

counsel, class counsel can be compensated only based upon the benefits they have created.  This 

so-called “common fund” doctrine is thus a species of unjust enrichment: class members would be 

unjustly enriched but for paying a portion of their recoveries to class counsel. 

                                                      
3 In lieu of receiving out-of-pocket costs, class members who received two or more CVT 

repairs as reflected by Nissan’s warranty records can elect to receive a $1000 voucher on a 
purchase or lease of a new Nissan or Infinity vehicle.  See Settlement Agreement at ¶¶ 12, 59, 62. 
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9. At one time, courts that awarded fees in common fund cases did so using the 

familiar lodestar approach.  See Fitzpatrick, Class Action Lawyers, supra, at 2051; Court Awarded 

Attorney Fees: Report of the Third Circuit Task Force, reprinted in 108 F.R.D. 237, 242-46 (1985) 

(hereinafter “Third Circuit Task Force”).  Under this approach, courts awarded counsel a fee equal 

to the number of hours they worked on the case (to the extent the hours were reasonable), 

multiplied by a reasonable hourly rate as well as by a discretionary multiplier that courts often 

based on the risk of non-recovery and other factors.  See Fitzpatrick, Class Action Lawyers, supra, 

at 2051.  Over time, however, the lodestar approach fell out of favor in common fund cases because 

it was difficult to calculate the lodestar (courts had to review voluminous time records and the like) 

and the method did not align the interests of counsel with the interests of the plaintiffs (because 

counsel’s recovery did not depend on how much the plaintiffs recovered).  See id. at 2051-52; 

Third Circuit Task Force, supra, at 246-49.  According to my empirical study, the lodestar method 

is now used to award fees in only a small percentage of cases, usually where the settlement calls 

for substantial non-monetary relief or involves a fee-shifting statute.  See Fitzpatrick, Empirical 

Study, supra, at 832 (finding the lodestar method used in only 12% of class action settlements).  

The other large-scale study of class action fee awards found much the same.  See, e.g., Theodore 

Eisenberg et al., Attorneys’ Fees in Class Actions: 2009-2013, 92 N.Y.U. Law Review 937, 945 

(2017) (hereinafter “Eisenberg-Miller 2017”) (finding the lodestar method used only 6.29% of the 

time from 2009-2013, down from 13.6% from 1993-2002 and 9.6% from 2003-2008). 

10. The more popular method of calculating attorneys’ fees is known as the “percentage 

method.”  Under this approach, courts select a percentage that they believe is fair to counsel, 

multiply the settlement amount by that percentage, and then award counsel the resulting product.  

The percentage approach has the advantages of being easy to calculate (because courts need not 
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review voluminous time records and the like) and of aligning the interests of counsel with the 

interests of the plaintiffs (because the more the class recovers, the more class counsel receives).  

See Fitzpatrick, Class Action Lawyers, supra, at 2052. 

11. In the Sixth Circuit, district courts have the discretion to use either the lodestar 

method or the percentage method in common fund cases.  See Gascho v. Global Fitness Holdings, 

822 F.3d 269, 280 (6th Cir. 2016) (“District courts have the discretion to select the particular 

method of calculation . . . .”); Rawlings v. Prudential-Bache Properties, Inc., 9 F.3d 513, 516 (6th 

Cir. 1993) (“The lodestar method better accounts for the amount of work done, while the 

percentage of the fund method more accurately reflects the results achieved.  For these reasons, it 

is necessary that district courts be permitted to select the more appropriate method for calculating 

attorney’s fees in light of . . . the unique circumstances of the actual cases before them.”).  In light 

of the well-recognized disadvantages of the lodestar method and the well-recognized advantages 

of the percentage method, it is my opinion that courts should generally use the percentage method 

whenever the value of the settlement can be reliably calculated and the lodestar method is not 

required by a fee-shifting statute.  Only where the value of the settlement cannot be reliably 

calculated (and the percentage method is therefore not feasible) or a fee-shifting statute is 

applicable is it my opinion that courts should use the lodestar method.  This is not just my opinion.  

It is the consensus opinion of class action scholars.  See American Law Institute, Principles of the 

Law of Aggregate Litigation § 3.13(b) (2010) (“[A] percentage-of-the-fund approach should be 

the method utilized in most common-fund cases.”).  In this case, class counsel’s expert has 

estimated the value of the settlement.  If this estimate is even remotely correct—indeed, even if it 

is off by an order of magnitude—a sufficient amount of the settlement can be reliably valued and 

the percentage method can be used.  I will therefore proceed under that method. 
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12. Under the percentage method, courts must 1) calculate the value of the benefits 

created by class counsel and then 2) select a percentage of that value to award to class counsel.  

When calculating the value of the benefits, in my opinion courts should include any cash 

compensation to class members, cash the defendant must pay to third parties, non-cash benefits 

that can be reliably valued, attorneys’ fees and expenses, and administrative costs paid by the 

defendant; although some of these things do not go directly to the class as compensation, they 

either facilitate compensation to the class or serve to deter defendants from future misconduct by 

making defendants pay more when they cause harm.  See, e.g., In re Heartland Payment Systems, 

Inc. Customer Data Sec. Breach Litigation, 851 F.Supp.2d 1040, 1080 (S.D. Tex. 2012) 

(Rosenthal, J.) (including these items in the denominator of the percentage method). 

13. When selecting what percentage to award class counsel, courts usually consider a 

number of different factors.  See Fitzpatrick, Empirical Study, supra, at 832.  In the Sixth Circuit, 

courts usually consider the following list of factors: “(1) the value of the benefit rendered to the 

plaintiff[s]; (2) the value of the services on an hourly basis; (3) whether the services were 

undertaken on a contingent fee basis; (4) society’s stake in rewarding attorneys who produce such 

benefits in order to maintain an incentive to others; (5) the complexity of the litigation; and (6) the 

professional skill and standing of counsel involved on both sides.”  Gascho, 822 F.3d at 280 

(quoting Moulton v. U.S. Steel Corp., 581 F.3d 344, 352 (6th Cir. 2009)); accord Bowling v. Pfizer, 

Inc., 102 F.3d 777, 780 (6th Cir. 1996); Smillie v. Park Chem. Co., 710 F.2d 271, 275 (6th Cir. 

1983).  This list is not exclusive.  Courts often consider other factors, including, perhaps most 

frequently, how the requested fee lines up with awards in other cases.  See, e.g., In re Cardinal 

Health Inc. Securities Litigations, 528 F.Supp.2d 752, 754 & n.2 (S.D. Ohio 2007); In re 

Southeastern Milk Antitrust Litigation, 2013 WL 2155387, at *3 (E.D. Tenn., May 17, 2013). 
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14. To summarize my opinion: if class counsel’s expert is even remotely correct in his 

estimate of the extended warranties, the fee requested here will comprise only a small percentage 

of the total value of the settlement.  A fee percentage this small is well within the range of 

reasonable fees because it is supported by all of the factors mentioned above. 

15. Let me begin with the first step under the percentage method: calculating the value 

of the benefits created by class counsel.  Class counsel’s expert has estimated the retail value of 

the extended warranty and reimbursement components of the settlement to be between $294 

million and $413 million.  See Bowron Report, Ex. I.  In order to be as conservative as possible, I 

will use the low-end estimate here.  In addition, the reimbursement valuation is based on all eligible 

cars, but it is not known how many eligible class members will file claims.  In order to be 

conservative as possible, I will therefore remove the reimbursement valuation, see id. at Ex. II, 

from the estimate.  Finally, half of the estimate is attributable to the retail markup on automobile 

warranties, see id. at Ex. III.  This markup is a cost consumers in the marketplace would have to 

pay, nevertheless, to be as conservative as possible again, I will disregard it and further reduce the 

estimate by half.  This brings the value of the extended warranty and reimbursement components 

of the settlement to some $90 million.  But Nissan will also pay the settlement and administration 

expenses (already over $1 million), service payments, and $6.25 million in attorneys’ fees (if 

approved by the court).  This will bring the total value of the settlement to around $100 million. 

16. Let me turn to the second step of the percentage method: selecting the percentage. 

Class counsel’s $6.25 million fee request comes to only 6% of a conservative estimate of the value 

of the settlement.  In my opinion, this percentage is reasonable because it is supported by all of the 

Sixth Circuit’s factors. 
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17. Consider first the factor: “(4) society’s stake in rewarding attorneys who produce 

such benefits in order to maintain an incentive to others.”  In order to intelligently assess counsel’s 

fee request, it is helpful to consider the role that class action lawyers play in our system of civil 

justice and how their fees can influence that role.  As I explained in THE CONSERVATIVE CASE FOR 

CLASS ACTIONS, class action lawyers perform a necessary law enforcement role in our country—

which is why they are often referred to as “private” attorneys general.  In Europe, countries rely 

much more on the government to do things than we do.  But, in America, we believe more strongly 

in the self-help of the private sector, including the private attorney general.  Thus, we need class 

action lawyers because it is not desirable—nor even possible—for cash-strapped “public”  

attorneys general to police all wrongdoing.  It is also impossible for individual litigants to police 

all wrongdoing: sometimes individual claims are too small to be viable on their own, and, even 

when they are viable, individuals do not have the incentive to invest in one claim the same way a 

defendant facing many similar claims does; as a result, the playing field between individual 

plaintiffs and defendants is often not level.  See Fitzpatrick, Class Action Lawyers, supra, at 2059.  

Class action lawyers level the playing field and overcome the enforcement gap that would 

otherwise exist in our country by aggregating non-viable and underinvested claims into effective 

litigation vehicles.  See id. 

18. But lawyers are rational economic actors like anyone else.  They will only bring 

lawsuits and optimally invest in them if they are compensated adequately.  The fee decisions courts 

make at the end of successful class actions are, so to speak, the “fuel” in the engine of the private-

attorney-general “automobile”; these decisions tell lawyers in future cases what they can expect to 

receive if they invest in a new case and ultimately win it.  Accordingly, in my opinion, courts 

should set fee awards such that future lawyers will make the best decisions about what cases to 
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file and how to resolve them.  In my view, this means courts should set fees such that lawyers will 

have incentives 1) to bring as many meritorious cases as possible and 2) to litigate those cases in 

a way that maximizes the resulting compensation for the class and the deterrence of future 

wrongdoing. 

19. In this case, I will assume the litigation has at least some merit because the 

defendant did not even file a motion to dismiss.  Moreover, the government has done nothing to 

rectify the allegedly defective products being sold here.  Finally, the losses many class members 

have or will suffer are too small to expect them all to come forward and seek redress on their own.  

Thus, it is only because of class counsel that the defendant will be held accountable here.  Lawyers 

need adequate incentives to take meritorious cases when no one else has, and then to prosecute 

them to the fullest.  The way we do that is to give them a percentage of what they recover.  In my 

opinion, the percentage requested here will help further the social goal of appropriately 

incentivizing lawyers to invest properly in meritorious cases like this one in the future. 

20. Consider next the percentages awarded in other cases.  As I explained above, my 

2010 empirical study represents an unbiased and representative sample of the fees awarded by 

federal courts.  According to my study, the most common percentages awarded in 2006 and 2007 

by federal district courts nationwide using the percentage method were 25%, 30%, and 33%, with 

nearly two-thirds of awards between 25% and 35%, and with a mean award of 25.4% and a median 

award of 25%.  See Fitzpatrick, Empirical Study, supra, at 833-34, 838.  The other large-scale 

study of class action fees found much the same.  See Eisenberg-Miller 2017, supra, at 951 (finding 

mean and median of 27% and 29% nationwide since 2009); Theodore Eisenberg & Geoffrey P. 

Miller, Attorneys’ Fees and Expenses in Class Action Settlements: 1993-2008, 7 J. Empirical L. 
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Stud. 248, 260 (2010) (hereinafter “Eisenberg-Miller 2010”) (finding mean and median of 24% 

and 25% nationwide before 2009).  The award requested here is much lower than average. 

21. The same is true if I look at only Sixth Circuit awards.  There were 25 cases in my 

study from the Sixth Circuit in which courts used the percentage method to award attorneys’ fees, 

and the average fee awarded was 26.1% with a median of 28%.  See id. at 836.  These awards can 

be seen from Figure 1, below, which is a complete distribution of the Sixth Circuit’s percentage-

method fee awards from my study.  The figure shows what percentage of settlements (y-axis) had 

fee awards within each five-point range of fee percentages (x-axis).  As the figure shows, the 

request here would be below any other percentage award in my study.  Indeed, even if class 

counsel’s expert is off by an order of magnitude on his estimate of the value of the extended 

warranty and reimbursement components, class counsel’s fee request would still be below the 

Sixth Circuit’s average.  Again, the other large-scale empirical study of fee awards found much 

the same.  See Eisenberg-Miller  2017, supra, at 951 (finding mean and median in the Sixth Circuit 

of 26% and 30% since 2009); Eisenberg-Miller 2010, supra, at 260 (finding both mean and median 

of 23% in the Sixth Circuit before 2009).  As such, in my opinion, the data on awards in other 

cases strongly support the fee requested here. 

Case 3:21-cv-00099   Document 90   Filed 02/07/22   Page 13 of 22 PageID #: 1834



14 
 

Figure 1: Percentage-method fee awards in the Sixth Circuit, 
2006-2007 

 

22. Consider next the factors that go to the results obtained by class counsel in light of 

the risks presented by this litigation: “(1) the value of the benefit rendered to the plaintiff[s],” “(5) 

the complexity of the litigation,” and “(6) the professional skill and standing of counsel involved 

on both sides.”  In my opinion, the results here are impressive when compared to the results in 

many other class actions.  One way to measure the results here is to compare the settlement to how 

much the class would have received if the repairs were covered all the way to the end of the useful 

life of their vehicles, which is 10 or 12 years according to the lemon laws in most states; that is 

probably the outer bounds of what the class could have recovered here.  Class counsel’s expert 

also calculated the cost of repairs for these longer periods and the settlement here recovers 55% of 

the 10-year costs and 32% of the 12-year costs.  See Bowron Report, Ex. XXIII.  Although we do 
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this one, compared to the class actions for which we have do have good data (securities and 

antitrust), these recovery rates are excellent and above average.4  See, e.g., Recent Trends in 

Securities Class Action Litigation: 2021 Full-Year Review, available at 

https://www.nera.com/publications/archive/2022/recent-trends-in-securities-class-action-

litigation--2021-full -y.html, at 24 (finding that the median securities fraud class action between 

2012 and 2021 settled for between 1.5% and 2.5% of a measure of investor losses, depending on 

the year); John M. Connor & Robert H. Lande, Not Treble Damages: Cartel Recoveries are Mostly 

Less Than Single Damages, 100 Iowa L. Rev. 1997, 2010 (2015) (finding the weighted average of 

recoveries—the authors’ preferred measure—to be 19% of single damages for cartel cases between 

1990 to 2014). 

23. For these factors, it is important not only to calculate how much class counsel 

recovered of the class’s damages, but to compare it to the risks the class faced; only then, can we 

assess how well class counsel performed here.  But the risks in this case were considerable.  To 

begin with, the transmission is one of the most complex components in an automobile; this would 

have made class certification challenging from a technical standpoint.  In addition, the defendant 

denies there is any defect at all.  It would have been expensive and risky to put that issue before a 

jury.  Moreover, even if the class prevailed on liability, there would have been disputes about the 

proper measure of damages, contributing more risk.  Finally, all of these risks would have been 

multiplied one time over because the defendant undoubtedly would have appealed any of these 

issues that it lost before this court.  To recover an above average fraction of possible damages in 

these circumstances is impressive.  As such, these factors weigh in favor of the fee request here. 

                                                      
4 This remains true even if the value for the reimbursement component—which is only about 

38% of the combined extended warranty and reimbursement valuation—is removed from the 
valuation of the settlement. 
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24. Consider next the factor: “(2) the value of the services on an hourly basis” and “(3) 

whether the services were undertaken on a contingent fee basis.”  The first of these lawsuits was 

filed in February 2021, which means this litigation has not transpired as long as the typical class 

action does before final settlement approval.  See Fitzpatrick, Empirical Study, supra, at 820 

(finding average slightly above three years and median slightly below three years); see also Ted 

Eisenberg & Geoff Miller, Attorney Fees in Class Action Settlements: An Empirical Study, 1 J. 

Empirical L. Stud. 27, 60 (2004) (finding mean and median times of less than 3 years).  In my 

opinion, however, the point of this factor is not to require class counsel to drag cases out as long 

as possible; the point is to ask whether class counsel has litigated long enough to know what the 

class’s claims are actually worth so the settlement can be intelligently assessed.  Although there 

was not extensive litigation here, there was an extensive pre-litigation investigation.  Class counsel 

discovered the alleged transmission defects here by reviewing technical reports, interviewing class 

members, and gathering data for over a year before filing these lawsuits.  They have since received 

revealing data from the defendant and access to the defendant’s engineers.  At this point, I am not 

sure what good would come from further litigation; class counsel and the court have the 

information they need to evaluate the strength of the class’s case and compare it to the recovery in 

the settlement.  That is all this factor requires. 

25. Some courts go on to consider class counsel’s “lodestar” and “cross check” it 

against the percentage method.  This is the minority approach, but it is a sizeable minority.  See 

Fitzpatrick, Empirical Study, supra, at 833 (finding that only 49% of courts nationwide consider 

lodestar when awarding fees with the percentage method); Eisenberg-Miller 2017, supra, at 945 

(finding percent method with lodestar crosscheck used 38% of the time nationwide versus 54% for 

percent method without lodestar crosscheck).  In my opinion, the majority approach is the correct 
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one: courts should not consider class counsel’s lodestar when employing the percentage method.  

I say this because, as scholars have explained, considering counsel’s lodestar when calculating fee 

percentages has the effect of capping the amount of compensation counsel can receive from a 

settlement and thereby blunts their incentives to fight for the largest possible award for the class.  

See Fitzpatrick, Class Action Lawyers, at 2065-66 (citing Miriam Gilles & David Friedman, 

Exploding the Class Action Agency Costs Myth: The Social Utility of Entrepreneurial Lawyers, 

155 U. Pa. L. Rev. 103, 140-45 (2006)).  That is, the so-called “lodestar crosscheck” reintroduces 

the very same undesirable consequences of the lodestar method that the percentage method was 

designed to correct in the first place. 

26. Consider the following examples.  Suppose a lawyer had worked on a case for 1 

year and accrued a lodestar of $1 million.  If the lawyer believed that a court would award it a fee 

of 33% or 1.5 times his lodestar, whichever was lesser, then he would be completely indifferent 

between accepting a settlement offer at this point of $4.5 million and $45 million.  Needless to 

say, the incentive to be indifferent as to the size of the settlement is good for neither the 

compensation nor the deterrence goals of class action litigation.  Or suppose the lawyer had been 

offered $9 million after one year of work.  If the lawyer again believed the court would not award 

a fee of 33% unless it was no more than 1.5 times his lodestar, the lawyer would want to delay 

accepting the settlement until he could generate another $1 million in lodestar and thereby reap the 

maximum fee.  Again, dragging cases along without adding compensatory or deterrence value 

does not serve the goals of class action litigation.  In the marketplace, clients who hire lawyers on 

contingency never used the lodestar crosscheck.  In my opinion, courts should not force class 

members to accept a fee arrangement they would never choose on their own. 
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27. Indeed, prompt resolution of class action litigation is especially important in 

automobile defect cases involving a warranty extension.  An example illustrates the point.  Assume 

that this case were litigated for an additional two years and then settled on the present terms.  

During that time, class members who experienced transmission failures within the extended 

warranty period would have to pay for CVT repairs without knowing whether they would ever be 

reimbursed.  Some class members would likely choose to do nothing, and other class members 

would be precluded from acting due to the cost of a CVT repair.  Moreover, the class members 

who did make repairs would end up needing to submit claims to be reimbursed.  Settling now 

ensures that all these class members can repair their vehicles free of charge without the 

inconvenience of filing claim forms. 

28. Nonetheless, because counsel have submitted their lodestar and because it may be 

of interest to the court, I will assess how their lodestar compares to other cases.  Counsel have 

stated that their total lodestar is $2,085,654 and their expenses are $83,826.  Thus, the $6.25 million 

fee requested here would result in a multiplier over counsel’s lodestar of 2.96.  By the standards 

of other cases, this would be above average but hardly unprecedented.  According to my empirical 

study, the mean and median multipliers that resulted from percentage-method fee awards were 

1.65 and 1.34, respectively.  See Fitzpatrick, Empirical Study, supra, at 834.  Again, the other 

large-scale study of fees found much the same, but with higher averages in settlements with large 

valuations like this one; indeed, compared to the larger settlement numbers, the multiplier here is 

almost ordinary.  See Eisenberg-Miller 2017, supra, at 965, 967 (finding mean multiplier of 1.48 

since 2009, with mean of 2.72 for settlements above $67.5 million); Eisenberg-Miller 2010, supra, 

at 272, 274 (finding mean multiplier of 1.81 before 2009, with mean of 3.18 for settlements above 

$175.5 million).  In any event, there are plenty of cases where courts have approved fee awards 
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resulting in multipliers greater than this one when the facts and circumstances justify it.  See, e.g., 

Hainey v. Parrott, 2007 WL 3308027, at *1 (S.D. Ohio Nov. 6, 2007) (7.47 multiplier); In re 

Cardinal Health Inc. Sec. Litig., 528 F. Supp. 2d 752, 768 (S.D. Ohio 2007) (6 multiplier); see also 

Steiner v. American Broadcasting Co., 248 Fed. Appx. 780, 783 (9th Cir. 2007) (affirming fee 

award where the lodestar multiplier was 6.85); Lloyd v. Navy Fed. Credit Union, 2019 WL 

2269958, at *13 (S.D. Cal. May 28, 2019) (approving 25% fee award even though “[t]he Court is 

aware that a lodestar cross-check would likely result in a multiplier of around 10.96”); In re Doral 

Financial Corp. Securities Litigation, No. 05-cv-04014-RO (S.D.N.Y. Jul. 17, 2007) (10.26 

multiplier); Beckman v. KeyBank, N.A., 293 F.R.D. 467, 481 (S.D.N.Y. 2013) (“Courts regularly 

award lodestar multipliers of up to eight times the lodestar, and in some cases, even higher 

multipliers.”).  In other words, class counsel’s lodestar does not change my opinion that their 

request is reasonable. 

29. For all these reasons, I believe the fee award requested here is within the range of 

reasonable awards in light of my and other studies on class action litigation. 

30. My compensation in this matter has been $950 per hour. 

 

 

      Nashville, TN 

      February 7, 2022 

       

      Brian T. Fitzpatrick 
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